
 

NERA Economic Consulting 
28, avenue Victor Hugo 
75116 Paris Cedex 16, France 
Tel: +33 1 70 75 01 58  Fax: +33 1 45 02 30 01 
Mobile: +33 6 44 17 09 76 
Guillaume.Madelpuech@nera.com 
www.nera.com 

 
  

   

Société par Actions Simplifiée R.C.S. Paris B 451 252 118  
 

October 11, 2016 

OECD PUBLIC CONSULTATION ON THE ATTRIBUTION 
OF PROFITS TO PERMANENT ESTABLISHMENTS 
TEXT OF NERA ALLOCUTION 
Discussion of example 4 
 
1 

Taxman: Sir, I come for your taxes 
OW: Taxes? Why should I pay taxes? 

Taxman: but sir, you are the householder here, are you not? You live here, you sleep here. 
OW: oh yes, but then you see, I sleep so badly 

 
Oscar Wilde 

 

Dear Sirs, 

 

Our take as economists on Example 4  

Example 4 is a relatively complex example in the Discussion Draft, and it opens many a different 
subjects. Yet, we will discuss one particular aspect only, which is the following statement in the 
Example: 

 “There may be functions that do not lead to the assumption of risks for a Dependent Agent 
Enterprise (“DAE”) under Article 9, but which are Significant People Functions (“SPFs”) and 
hence relevant to the attribution of risk  to the Dependent Agent Permanent Enterprise 
(“DAPE”) under Article 7.”2 

When looking more closely to the details of the reasoning of the draft, it appears that this 
conclusion stems in particular from paragraph 1.94 from the new Chapter I of the OECD Transfer 
                                                 
1 Nota :  

The views expressed in this document reflect the views of the authors and not those of NERA Economic Consulting  
This text was slightly modified compared with the oral presentation, for written presentation purposes 
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Pricing Guidelines. This paragraph discusses situations where two related parties jointly exercise 
control over risk, one having the capital required to assume the risk, as per the following: 

“The fact that other associated enterprises also exercise control over the same risk does not 
affect the assumption of that risk by the first-mentioned enterprise3” 

We do not believe this conclusion to be right. 

As a matter of fact, it would be contrary to the principle of separate enterprise that that a 
contribution would not deserve a compensation, under the arm’s length principle, but, would 
deserve a compensation under the Authorized OECD Approach (“AOA”). The whole purpose of 
the AOA is precisely to mimic the outcome of arm’s length dealings between separate enterprises. 
A PE under the AOA, under the same circumstances, should be taxed exactly as subsidiary under 
the arm’s length principle 

We believe actually that the conclusion reached in the Discussion Draft comes from the fact that 
§1.94 has been drafted with different circumstances in mind than those set out in Example 4. For 
instance, where co-monitoring of risk may be duplicative of negligible in value. Third parties 
would generally not have functions co-managing a risk without co-assuming it, and without 
requiring remuneration for it. (potentially as a chance of “upside”). That was one the key points of 
the discussion on moral hazard, in an earlier version of the Action 8-10 Report. Where co-
managing concerns risks of a more strategic nature, relating to key value drivers, it is useful to look 
at the insights developed in the Draft on Profit Split. 

But at this point, we believe that it is necessary to take a step back and to further discuss the 
foundations of the concept of DAPE 

 

Looking at the bigger picture:  
Is the DAPE Concept workable from an economist perspective? 

We believe that, thanks to BEPS and Action 8-10, practitioners have been now empowered to “flex 
the biceps of the arm’s length principle” to quote Andrew Hickman. One may think of the DEMPE 
framework, the risk framework or the fact that the conduct of parties may override contractual 
arrangements  

Therefore, we raise this question : wouldn’t article 9 be now sufficient to address a number of 
BEPS situations which were previously addressed under article 7? 

                                                 
3 OECD / G20 BEPS Action 8-10 Final Report, Aligning Transfer Pricing Outcomes with Value Creation 
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We believe for instance that abuses under so-called “agent” or “commissionaire” arrangements 
may now be largely addressed under article 9. This is, interestingly enough, the case in the 
discussion draft, where agents actually receive a distributor return already in the article 9 analysis. 

This position echoes the 2010 discussion around the Single Taxpayer approach which contends that 
the payment of an arm‘s length reward to the DAE fully extinguishes the profits attributable to a 
DAPE. 

Article 5 and 7 may certainly be useful but only as a safety net, where article 9 is not applied to its 
fullest extent. 

Furthermore, the concept of DAPE is a fiction, which is very difficult to work with, as an 
economist. 

Of course, there is the guidance in Section I-D-5 in the 2010 Report on profit attribution, on which 
the Discussion Draft relies. But is this guidance enough ? 

We all know that the main issue of DAPEs will revolve tomorrow, already revolves today around 
the issues of the digital economy, with situations and business models are significantly more 
complex than the ones discussed in the Draft. 

This integration of roles of parties in aligned business models has an impact in terms of the 
definition of “enterprise”: whose enterprise is it, and who is part of it?  That should lead to a more 
fundamental view on PE, as a place where “the business of an enterprise of country A is carried on 
in country B”. 

The fact that, as regards DAPE, we are lacking a principle, for article 7, simple, workable, able to 
evolve – as the arm’s length principle is- is a critical matter of concern. 

As a conclusion, we’d like to emphasize the usefulness of the concept of value chain analysis, set 
forward, and rightly so, in the Action 8-10 Report. They allow insight in how business really 
operates, and what it means in terms of sharing risks. 

These may prove useful from an article 9 and 7 perspective, but also– an aspect which we believe 
is almost always overlooked – from an article 5 perspective, to identify whether a PE exists or not. 

Thank you. 

Guillaume Madelpuech 
Principal 

Paris 


